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3MEA/ORDER
Per L.P.Sahu, AM:

This is an appeal filed by the assessee against the order of Pr. CIT,
Cuttack dated 14.03.2017 for the assessment year 2011-2012, on the

following grounds of appeal :-

1. That, the order under section 263 of the Income-tax Act, 1961
[Hereinafter referred as "the Act"] is per se illegal, unjust, without
jurisdiction, arbitrary and contrary to the provisions of the Act
and has been passed in gross violation to the principles of natural
justice ignoring and the written submission and argument placed
before the learned Principal Commissioner of Income-tax, Cuttack
[Hereinafter referred as "the learned Pr.CIT"| and for which the
order passed by the learned Pr.CIT is liable to be quashed and/or
annulled.

2. That, the learned Assessing Officer has passed the order u/s
143(3) of the Act after taking into consideration of the
confirmation letter submitted by the appellant as obtained from
the customer to the satisfaction of the learned Assessing Officer
and for which the order passed by the learned Assessing Officer
cannot be said to be prejudicial to the interest of revenue without
having any contrary evidence on record and for which the order
passed by the learned Pr.CIT by set asiding the assessment order
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is illegal and contrary to the facts and circumstances of the case
and is liable to be quashed and/or annulled.

3. That, the order passed by the learned Pr.CIT without having any
information whatsoever that the advance money received from
the customers disclosed under the head current liabilities held to
be bogus as no enquiry has been done by the learned Pr. Cit before
set aside the order of the learned Assessing Officer and for which
the order passed by the learned Pr.CIT is liable to be quashed
and/or annulled.

4. That, the learned Pr.CIT has passed the order ignoring the
submission made by the appellant so far as the cost of litigation is
concerned and for which the cost of litigation is to be borne by the
Income-tax Department as the negligence if any on the part of the
Assessing Officer the appellant should not be made to suffer.

5. That, the cost of litigation of appeal made before this Hon'ble
Tribunal is to be borne by the Income-tax Department.

6. That, the appellant may add, alter, delete, withdraw or modify
any of the grounds at the time of hearing of the matter with the
leave of the Hon'ble ITAT.

2. Brief facts of the case are that the assessee derives income from
manufacturing of fly-ash bricks machine & job works and filed his
return of income on 26.09.2012 for the assessment year 2012-2013
disclosing total income of Rs.7,88,270/-, which was processed
u/s.143(1) of the Act. Subsequently, the case was selected for scrutiny
under CASS. Thereafter the AO framed the assessment u/s.143(3) of
the Act making addition of Rs.3,96,143/- on account of differential
amount, vide order dated 27.02.2015.

3. Subsequently, the Pr. CIT, Cuttack exercising his power u/s.263
of the Act, set aside the assessment order of AO for fresh adjudication.
Against which the assessee has filed this appeal before the Income Tax

Appellate Tribunal.
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4. Ld. AR before us submitted that the AO has passed the order u/s
143(3) of the Act after taking into consideration of the confirmation
letter submitted by the assessee as obtained from the customer to the
satisfaction of the AO and for which the order passed by the AO cannot
be said to be prejudicial to the interest of revenue without having any
contrary evidence on record and for which the order passed by the
Pr.CIT by setting aside the assessment order is illegal and contrary to
the facts and circumstances of the case and is liable to be quashed
and/or annulled.

5. On the other hand, 1d. DR relied on the order of lower authorities.
6. After hearing the submissions of both the sides and perusing the
entire material available on record, we find that the Pr. CIT in the
revision proceeding found that the AO has failed to examine the
genuineness of the advances received from the alleged customers and
accordingly, he directed the AO to reframe the assessment after proper
appreciation of facts. Thereafter on the direction of the Pr. CIT, Cuttack
in the revisonary order passed u/s.263 of the Act, the AO completed the
assessment u/s.143(3)/263 of the Act vide order dated 22.12.2017, a
copy of which is placed on record, wherein the AO called for the
information u/s.133(6) of the Act from all the parties and the same
were received by post in which he has disallowed a sum of

Rs.2,79,040/- on the impugned issue. On perusal of the same, it is clear
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that in the earlier assessment proceeding, the AO had not made
enquiries properly with regard to the genuineness of the advances
received from the alleged customers. Therefore, in our opinion, the Pr.
CIT was just and proper to set aside the assessment holding that the
order passed by the AO is prejudicial to the interest of Revenue in
absence of any proper appreciation of facts as well as proper enquiry
on the part of the AO. We have also gone through the observations
made by the Pr. CIT and found that there is no necessity to interfere in
the findings recorded by the Pr.CIT in directing the AO to reframe the
assessment. Accordingly, uphold the same and dismiss the grounds of
appeal of the assessee.

7. In the result, appeal of the assessee is dismissed.

Order pronounced in the open courton 19/11/20109.
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